City ofF PALMER AcTION MEMORANDUM No. 09-006

SUBJECT: Approve and Accept Supplement No. 1 to Alaska Railroad Special Land Use Permit
No. 9071 Expanding the Area for the Palmer Skateboard Facility within the ARRC right-of-way
from 39,805 Square Feet to 52,500 Square Feet in the Vicinity of Arctic Avenue at
Approximately ARRC Milepost A-6.5 of the Palmer Branch

AGENDA OF: January 13, 2009

Approved
Approved presentation by B.B. Allen, City Manager Fo. o &QLQ"{
Route e N )
To: Department/Individual: Initials: Remarks:
% Originator — Director of

x | City Clerk D
X City Attorney ﬁ,

Director of Administration

Community Development e
\
e

X Director of Community Services

Director of Public Safety

Director of Public Works

Attachment(s): Summary of Economic Impact
Supplement No. 1 ARRC Contract 9071
Special Land Use Permit 9071 signed October 2006

Fiscal note:
No fiscal impact.

X Funds are budgeted from this account number: $200/year O1.11.90 . boyy

Funds are not budgeted. Budget madification is required. Affected
account number:

[N f
Finance Director Signature: \!\)r J/\

Summary statement: Supplement No. 1 to Alaska Railroad Special Land Use Permit No. 9071
will expand the area covered by the Permit, and used by the City for a skateboard park, from
39,805 square feet to 52,500 square feet.

Background:

The City’s design for the existing skateboard park includes picnic tables and landscaping on this
12,695 square foot portion of the Alaska Railroad right-of-way. The area covered by
Supplement No. 1 is located between the existing skating surface and Arctic Avenue. Removal
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of the rails and needed earth work was completed on this portion of the right-of-way last
spring.

The original ARR Special Land Use Permit signed in October 2006 expires in October 2026, As
agreed in the original Special Land Use Permit, the City pays $200 per year for the use of this
railroad property. In September 2026, the City and Railroad may extend or renegotiate the
terms of this Special Land Use Permit.

Administration recommendation: Approve Action Memorandum No. 09-006 and authorize
the City Manager to sign Supplement No. 1 Alaska Railroad Special Land Use Permit No. 9071.
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City of Palmer ¢ Summary of Economic Impact

Does the proposed legislative action have an economic impact on the City? vV Yes No |:|

Proposed Legislative Action:

\pprove and accept Supplement No. 1 to Alaska Railroad Special Land Use Permit No. 9071 expanding the area for the Palmer
skateboard facility within the ARRC right-of-way from 39,805 square feet to 52,500 square feet in the vicinity of Arctic Avenue at
approximately ARRC Milepost A-6.5 of the Palmer Branch.

[ist all of the costs associated with List the corresponding funding source:
anactment of the legislation: Source: Amount:
‘mplementation: $ 200.00 % 200.00
Zapital: $ $
Jperation: $ %
Maintenance: $ 4
Total: $ Total: $ 200.00
Revenues ([ist the affected line item name and number}:
Operating funds: FY08 FYo9 FY10 FY1l
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
Total: § $ $ $
Enterprise funds: FY08 FYQ09 FY10 FY11
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
Total: $ $ % %
Capital funds: FY08 FY09 FY10 FY1l
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
Total: & $ $ $
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Expenses (list the affected line item name and number):

Operating funds: FY08 FYos FY10 FY11
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
Total % $ $ $
Enterprise funds: FYo8 FY0S FY10 Fy11
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $__ $
$ $ $ $
Total: % $ $ $
_apital funds: FY(8 FYQ0S FY10 FY11
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
$ $ $ $
Total: $ $ $ $

Are new positions required? v Yes |:| No

Position Title: Pasition Type (full-time, part-time, temporary): Approximate Cost:

7

st impacts on existing programs created by the proposed legislation:
‘ost of ARRC Administrative fee for processing Permit Supplement is $200.00.

iscal effects of not passing the legislation:

2,695 square foot area between Arctic Avenue and the Skateboard Park skating surface will not included in the City's facility
esign or control.
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Supplement No. 1 to
ARRC Contract No. 9071

SUPPLEMENT

THIS SUPPLEMENT is made on the day executed by the last signatory heréeto,
by and between the ALASKA RAILROAD CORPORATION (“ARRC") ("Permittor’), a
public corporation created pursuant to AS 42.40, whose mailing address is P.O. Box
107500, Anchorage, Alaska 89510-7500, and CITY OF PALMER ('Permittee”), whose
address is 231 West Everagreen Avenue, Palmer, Alaska 99645.

RECITALS

[ The ARRC, as Permittor, under that certain Special Land Use Permit
dated October 24, 2006, ARRC Contract No. 9071 (the “Permit”), did grant to Permittee
a non-exclusive, revocable permit for a portion of the ARRC right-of-way in the
vicinity of Arctic Avenue, Palmer, Alaska for a skateboard facility, as further
described therein.

I1. Permiitee is the permittee under the Permit, orthe successor in interest to
such permittee.

n. Permitiee desires to incorporate an additional area along the northern
boundary of the permit area into. the Permit and ARRC is agreeable, but only on the
terms and conditions hereafter set forth.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
parlies agree that the Permit, is hereby amended as follows:

1. Effective November 15, 2008, the Permit Area / Description is hereby
deleted in its entirety and the following inserted in its place:

PERMIT AREA / DESCRIPTION: & portion of the ARRC right-of-way,
containing approximately 52,500 square feet, in the vicinity of Arctic
Avenue, Palmer, Alaska, approximate Milepost A-6.50 of the ARRC
Palmer Branch, as further described in the drawing attached hereto as
Exhibit A.1.

2, As consideration for this Supplement, Permittee shall pay a one-time fee
of Two Hundred Dollars and no/100 {$200.00) (in addition to-the annual permit fee).

127 W. Ship Creek Avenue MAILING ADDRESS | TEL §07.265.2300 FAX 507.265.2416
Anchorage, Alasks ggso P.0. Box 107500 Anchorage, Alaska, gg510:7500 AlaskaRallroad.com




EXCEPT AS HEREIN AMENDED, all other terms and canditions of the aforesaid
Permit shall continue in full force and effect.

ALASKA RAILROAD CORPORATION

Dated: By: _ _
Karen J. Morrissey
Director, Real Estate

CITY OF PALMER
Dated: By:
Bill Allen
City Manager
Attest:
By:
Janetite Bower
City Clerk
Attachment:
¥ Exhibit A.1: Drawing
ARRC Coniract No. 9071 Supplement No. 1
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ARRC Contract No. 2071

SPECIAT, LAND USE PERMIT

PERMITTEE: City of Palmer

ADDRESS: 231 Wast Everpreen Avenne, Palmer, Alaska 99645

PERMIT AREA/DESCRIPTION: a portion of the ARRC right-of-way, containing
approximaiely 39,805 sguare feei, in the vicinity of Aretic _Avenue, Palmer, Alasgka,
approximate ARRC Milepost A-6.5 of the ARRC Palmer Branch.

The Alaska Railroad Corporation (ARRC) hereby grants to Permittee a non-exclusive revocable
Permit to occupy and use the above-described Permit Area for the limiled purposes and upon the
terms and eonditions set forth herein.

1. Use by Permitiee: The Permitiee may vse the Permit Ares only for the following limited
purposes: a skateboard facility.

2. ARRC Use: ARRC reserves for itself, its successors, assigns, permitlees and licensees,
the right to vse the Permil Area for any purpose whatsoever, including without limilation
transportafion, commurnication and transmigsion purposes, which shall be deemed to include but
not be limited fo the construction, maintenance and operation of existing tracks and existing and
additional ‘pipes, communication and power lransmission lines, drdinage ditches or any other

focilities located upon, over and beneath the Permit Area,

3. Specific Restrictions in Permit Area:

3.01 Permittee aclmowledges that safely is o primary consideration-and that in any area
marked “clear zone” on the drawing of the Perinit Area attoched to this Permit, no structure will
be allowed that would restrict the visibility from the track, or if in the vicinity of road crossings,
would restrict the visibility of motor vehicles, The opinion of ARRC’s Chief Engineer will be
final regarding any disagreement on safety. No improvement or facility, including temporary
structures and fences, may be constructed in the Permit Area without prior written approval of
ARRC, If the Permit Area is within an area governed by local building or land use regulations,
any construction muast comply with such regulations.

3.02 The general contour of the Permil Area shall nol be altered withoul prior written
approval from ARRC, No excavalion work shall be performed upon the Permit Area.
Permittee’s use of the Permit Area shall not interfere with the censtruction, mainienance, repair,
use or operation of any railrosd facility, drainage ditch, or related facilities, which may be

327 W, Ship Crialt Avenve l MAILING ADDRESS TLL 907.265.2300 FAX g0p.265:.2:110
Antharage; Alnsks gason P.0. Bax 107500 Anchorage, Alasha, 9g510-7400 AlnslaRailroad.com
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located upon, over or under the Permit Area. Watering and irrigation shall be done in such a
manper that there will be no floading or fouling of ARRC's roadbed.

3.03 Vehicles will be allowed on the Permit Area only. Mo vehicle will be allowed to
operate within 20 feet of the centerline of the tracks. Such vehicle access shall be from the
Permittee's property and not from the ARRC right-of-way. Any vehicle working within 20 feet
of the centerline of the iracls must bave ARRC flag protection, which must be amanged in
advance through the ARRC Maintenance of Way Department at- 265-2490.

4, Temn: This Permit shall be for a term of bventy (20) vear(s) commencing as of October
1, 2006, and ending September 30. 2026, provided that ARRC shall have the absolute riglit to
lerminate this Permit ol any time upon thirty (30) days written notice to Permittee. Any
continued use of the Permil Area by Permittee afier the expiration of the original term, absent
prior ARRC approval, shall be under the same terms and conditions as this Permit. Permitice
may abindon the Penmit Area and give up all rights vnder this Permit at any time, however,
Permittes’s obligation to pay an annual feée, and any other affirmative obligations of Permittee
under this Permit, will continue uniil Permiittee has given written-notification to ARRC that it is
sbandonirig all rights under this Permit, and in addition, has removed any personal property from
e Permit Area and restored il pursiant to Section 11 of this Permit.

A Assignment: This Permnit is personal to Permittee and may naot be assigned or transferved
in any manmer, including by operation of [ow, without prior written consent of ARRC. Any
attempt to assign or transfer this Permit shall cause an immediate termination.

6. Permit Fee: As consideration for the use of the Permit Area, Permittee shall pay an
snnual fee of Two Hundred Dollars and no/100 ($200.00), due in advance. However, at each
subsequent extension of the permit term, the annual fee shall-be adjusted lo ARRC's then-current
fee for similar permits,

1. Relesse: Indeminification: Permitlee shall release, indemnify, defend, and hold harmless
ARRC from and against all ¢laims, demands, lability, cost, expense, judgments and consensunl
settlerents for foss of or damage to property, and for injury to or death of any person (including,
but not limited to, the property and employees of each party heretd) when arising or resulfing
from: ’

7.01 The use of the Permit Area by Permittee, its agents, employees, invitees, or
licensees; or

7.02  The breach of the provisions of this Permit by Permittee, whether or not caused or
contributed to by any negligent act or omission, active, passive, ar otherwize, of ARRC, its
employees, agents, contractors, subcontraciors, or their employees or agents, or any ather person,

8. Insurance:

_ 8.01 Liability Insurance. During the entire Permit Term, and during any lioldover
therenfter, wlether or noi autliorized by ARRC, Permittee shall keep in full force and effect a

ARRC Contract No, 9071 Special Land Use Penmit
City of Palmer Pape 2-0f 7



policy or policies of general liability insurance which includes hodily injury, property damage,
and persanal injury acceptable to ARRC with respect fo the Permit Ares and the business
operated by Permittee in which the limits for each shall be not less then Two Million Dollars
{82.000.000) per oceurrence and Four Million Dollars (54.000.000) agpregate or such higher
Himits ‘as ARRC may specify from time to tinie consistent with prudent business practice then
prevailing in the State of Alaska; provided, however, that no such limit shall in any way limit
Permittee's liability or be construed as a representation of sufficiency io ﬁJlly prolect ARRC or
Permittee. The policy or policies purchased pursuant to this paragraph shall name both ARRC
and Permittee as insureds, with respect to the Permit Area and the business opérated by Permittes
on the Permit Area.

8.02 Policy Provisions. Each policy of comprehensive general liability insurance
described in Paragraph 8.01 of this Permit shall;

A. Provide that the liability of the insurer thereunder shall not be affected by,
and that the insurer shall not claim, any right of setoff, connterclaim, apportionment, proration,
or contribution by reason of any other insurance obtained by or for ARRC, Pennitlee, or any
person claiming by, throngh, or under any of them.

B. Provide that such policy requires thirty (30) days notice to ARRC of any
proposed eancellation, expiration, ar change in material terms thereof and that such policy may
not be caneeled, whether or riot requested by Permittee, unless the insurer first gives not less than
thirty (30) days' prior written notice thereof to ARRC.

C. Conlain a waiver by the insurer of any righi of subrogation lo proceed
apainst ARRC or against any person claiming by, through, or under ARRC.

8.03  Proof of Insurarice. Permittee shall deliver to ARRC certificates of insurance on
or before the effective date of this Penmil or at another date as agreed to in wriling by ARRC.
Additionally, Permiitee shall deliver ta ARRC photocopies of the policy or policies of insurance,
certificates of insurance, or copies of endorsements as requested by the ARRC from time to Hme.

9, Default and Remedies.

5.01 Default The oceurrence of any one or more of the following evenls shall
conslitute & material defanli by Permittee.

A, The failure by Permitiee to moake any payments required lo be ﬁmde by
Permittee hereunder, as and when due, where such failure shall continue for a period of five (5)
days after written notice thereof from ARRC to Permiites;

B. The failure by Permittee to observe or perform any covenant, condition or
provision of (he Permit which, in the reasonable opinion of ARRC, substantially endangers either
the person or property of ARRC or z third party, or human healih or the environment, where
Permitiee does not commence euning the default immediately upon written notice thereof from
ARRC to Permitiee or does not continue to complete the cure within such reasonable time period

ARRC Contract No, 9071 ' Special Land Use Permil
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thereafier as is imposed by ARRC or any governmental body having jurisdiction in the matter;

C. Except as otherwise provided in subparagraphs A and B above, the failure
by Permittee to observe or perform any of the covenants, conditions or provisions of this Permit
to be observed or performed by Permittee, where snch faﬂnre shall centinue for a period of ten
(10) days after writlen notice thereof from ARRC to Permittee;

D. The occurrence of any of the following: (i) the making by Permittee of any
ganeral arrangement or general assignment for the bepefit of creditors; (if) Permittee becomes a
debtor in bankwiptoy; (iif) the appointment of a trustee or receiver to take possassmn of
substantially all of Permitiee’s assels; (iv) the attachment, execution or other judicial seizure of

substantially all of Permities’s assets;

E, The discovery by ARRC that any financial statement given to ARRC by
Permittes, any assignee of Permitiee, any successor in interest of Permitlee or any guarantor of
Permittee’s obligation hereunder, was materially false at the time given; or

F. Vacation or abandonment of the Permit Area hy Permittee.

9.02 Remedies. In the event of any material default by Permittee, ARRC may at any
time thereafier, without notice or demand and without limiting ARRC'in the exercise of any right
or remedy, which ARRC may have by reason of such default:

A.  Temminate Permittee’s rights under this Permit and ARRC may pursue
other remedies.

B. Maintain Permitiee’s rights under this Permit in which case this Permit
shall continue in effect. In such event ARRC shall be entitled to enforce all of ARRC’s rights
and remedies under this Permit, including the right to recover the payments due hereunder.

C. Pursue any other remedy now or hereafter avajlable to ARRC under the
laws or judicial decisions of the State of Alaska.

9,03 Intersst on Late Payments. Beginning the day after a payment is due, all unpaid
charges and fees required by this Permit shall accrue interest at the highest lawful contract rate in
the State of Alaska as defined by AS 45.45.010() or as amended, This interest charge does not
waive, excuse or core any defauli,

10, Observance of Laws: Environmental Provisions.

10.01 QGeneral Compliance. Permittee, at all times during the Permit Term, at its own
expense, and with all due diligence, shall observe and comply with al] Jaws, ordinances, rules,
and regplations which are now in effect or may later be adopted by any gavemmental anthority,
including the Alaska Railroad Corporation, and which may be applicable to the Permit Area or
any use of it by Permitiee,

ARRC Contract No, 9071 Specjal Land Use Permil
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10.02 Eavironmental Laws. In fortherance and not in limitation of the foregoing
puragraph, Permittee must, at its own expense, comply with all laws, ordinances, regulations and
administrative agency or court orders relating to health, safety, noiss, environmenial protection,
waste disposal, hazardous or toxic materials, and water and air guality related to Permittee’s use.
of the Permit Area, In the event any discharge, leakage, spillage, emission or pollution of any
type oceours upon or from the Permit Area during the Permit Term or any holdover thereafier,
Permittee shall immediately notify ARRC and shall, at Permittes’s own expense, clean and
restore the Permil Area to the satisfaction of ARRC and any governmental body or court having
jurisdiction of the matter.

10.03 Hazardous Materials on the Permit Area. Permittee shall not cause or permit any
Hazardous Material to be brounght upon, kept or wsed in or about the Permnit Avea by Permittee,
its agents, employees, contractors or invitees without the prior written consent of ARRC, which
ARRC ghall not unrensonably withhold as long as Permittes demonstrates to ARRC’s reagonable
satisfaction thal such Hazardous Material is necessary or useful to Permiltee’s business and will
be vsed, kept and stored in a manner that complies with al) laws regnlating any such Hazardous
Materials so brought upon or used or keptin or about the Permit Area.

10.04 Environmental Indemnnity. Permittee agrees to indemnify, hold harmless and
defend ARRC against all liability, cost and expense (including, without limitation, any fines,
penalties, diminution in value of the Permit Ares, assessment and clean-up costs, judgments,
liligation costs and altomeys® fees) incurred by or levied against ARRC as a result of Permittee’s
breach of this Section 10 or as a result of any discharge, leakage, spillage, emission or pollution
of or by o Hazardous Material by Permittee, its agents, invitees or employees, on or from the
Permit Aren, without regard to whether such liability, cost or expense arises during or after the
Permit Term. The foregoing indemnity shall survive the expiration or earlier termination of this
Permit.

10.05 “Hazardons Material”. For purposes of this Permit, the term “Hazardous
Material” means any hazardous or loxic substances, material or waste, including but not limited
to those substances, malerinls and wastes listed in the U.S. Department of Transportation
Hazardous Materials Table (49 CFR § 172.101) or by the U.S. Environmental Protection Agency
as hazardous subslances (40 CFR Part 302), and amendments thereto, or such substances,
materials and wastes that are of become similarly regulated under any applicable local, state or
federal law.

10.06 Bavironmental Testing. ARRC may, upon the expiration or termination of thia
Permit, conduct environmental testing of the Permit Area lo determine if any environmentn]
impairment exists. Penmittee shall be responsible for-all costs and expenses associated with such
tests if such impairment is discovered and the parties agree or a court of competenl jurisdiction
determines that the impairment resulted from a breach by Permittee of its obligations under this
Permit. Payments from Permittes under this subparagraph shall be due within ten (10) days of
the rendering of a hill to Permitice therefore, and shall bear inlerest at the highes! rate aliowed by
law,

ARRC Cantract No, 2071 Special Land Use Permit
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11, Restoration of Permit Ares on Termination;: Upon the expiration or iermination of this
Permit, the Permittee shall remove from and off the Permit Area, all property owned or
controlled by Permittes and restore the Permit Area to a condition satisfactory to ARRC; and,
upon failure 50 to do, ARRC may perform such work at Permittee’s expense. Until said property
is removed and the Permit Area restored, either by Permittee or by ARRC at Permittee’s
expanse, this Permitf, with all terms contained herein, including the payment of consideration
under Section 6, shall, at ARRC's option, remain in effect until said property is removed and
Permit Arearesiored.

12. No Wamanties: ARRC does not warrant or represent that the Permit Area is safe,
healthful or switable for the purpose for which it is to be used under this Permil. Absence of
markers does nof constitute a warranty by ARRC of no subsurface installations.

13,  Taxes. Assessments and Charges: If at any time during the Permit Term any new or
additiona) taxes (other than federal or state net income taxes or any other taxes existing on the
effective date hereof) are assessed against the Permitted Premises, or any improvement thereon,
or any Tents. payable to ARRC under this Permit, or against ARRC with respect. thereto,
‘Permittee shall pay to the {axing authority or ARRC,; not less than ten (10) days before they
become delinquent and as additionsl rents, all of such new taxes,

14, Miscelianeous:

14.01 The captions of paragraphs in this Permit are for convenience of reference only
and shall not be used in the construction of any term hereof,

14,02 The lerms of this Permil shall inire to the benefit of any successor or assign of
ARRC, and, subject to the provisions of Section 5, lo the successors and assigns of Permittee.

14.03 This Permil represents the entire agreement of the parties with respect o the
subject matter hereof; and it may not be modified except by an agreément in writing signed by
both parties,

14.04 Time is of ihe essence with respect to any obligalions to be performed under this
Permit,

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK.,
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ALASKA RAILROAD CORPORATION

Dated: /ﬁré?f/‘éé By: ‘7{7/&# 177’7@/1/25@@

Karén J. Mojtissey
Director, Real Estate

CITY OF PALMER
;
Date: / ‘7// ‘f"/f & By: %ﬁ%{
Tom Healy /
City Manager
Attest;

C:t Clerk

Attachments:
V" Exhibit A - Drawing
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